SCHEDULE

LAND AND ENVIRONMENT COURT ACT 1979

LAND AND ENVIRONMENT COURT RULES (AMENDMENT NO. 12) 2004

1.  Name of Rules

These Rules may be cited as the Land and Environment Court Rules (Amendment No 12) 2004.

2.  Commencement

These Rules commence on the day on which they are published in the Gazette.
3.  Amendment of Principal Rules

The Land and Environment Court Rules 1996 are amended as follows—

(i)
by inserting in Part 1 immediately following Rule 5 the following new Rules:

5A—Overriding Purpose 

(1)
The overriding purpose of these rules, in their application to civil proceedings, is to facilitate the just, quick and cheap resolution of the real issues in such proceedings.

(2)
The Court must seek to give effect to the overriding purpose when it exercises any power given to it by the rules or when interpreting any rule.

(3)
A party to civil proceedings is under a duty to assist the Court to further the overriding purpose and, to that effect, to participate in the processes of the Court and to comply with directions and orders of the Court.

(4)
A solicitor or barrister shall not, by his or her conduct, cause his or her client to be put in breach of the duty identified in (3).

(5)
The Court may take into account any failure to comply with (3) or (4) in exercising a discretion with respect to costs.

5B Directions and Case Management

(1)
The Court may, at any time and from time to time, give such directions and make such orders for the conduct of any proceedings as appears convenient (whether or not inconsistent with the rules) for the just, quick and cheap disposal of the proceedings. 

(2)
Without limiting the generality of subrule (1) orders and directions may relate to: 

(a)  the filing of pleadings,

(b)  the defining of issues, including requiring counsel or the parties to exchange memoranda in order to clarify issues,

(c)  the provision of any essential particulars,

(d)  the making of admissions,

(e)  the filing of lists of documents, either generally or with respect to specific matters,

(f)  the delivery or exchange of experts’ reports and the holding of conferences of experts,

(g)  the provision of copies of documents, including the provision in electronic form,

(h)  the administration and answering of interrogatories, either generally or with respect to specific matters,

(i)  the service and filing of affidavits or statements of evidence or documents to be relied on by a specified date or dates,

(j)  the giving of evidence at the hearing, including whether evidence of witnesses in chief shall be given orally, or by affidavit or statement, or both,

(k)  the use of telephone or video conference facilities, video tapes, film projection, computer and other equipment and technology,

(l)  the provision of affidavit evidence by specified persons in support of an application for an adjournment,

(m)  a timetable with respect to any matters to be dealt with.

5C Time etc limits at hearings

(1)
At any time before or during a hearing, the Court may by direction: 

(a)
limit the time to be taken in examining, cross-examining or re-examining a witness,

(b)
limit the number of witnesses (including expert witnesses) that a party may call,

(c)
limit the time to be taken in making any oral submissions,

(d)
limit the time to be taken by a party in presenting its case,

(e)
limit the time to be taken by the hearing,

(f)
 amend a direction made under this rule.

(2)
Any such direction must not detract from the principle that each party is entitled to a fair hearing. 

(3)
In deciding whether to make any such direction, the Court may have regard to the following matters in addition to any other matters that may be relevant: 

(a)
the subject matter, complexity or simplicity of the case,

(b)
the number of witnesses to be called,

(c)
the volume and character of the evidence to be led,

(d)
the time expected to be taken for the hearing,

(e)
the need to place a reasonable limit on the time allowed for the hearing,

(f)
the efficient administration of the Court lists, and

(g)
the interests of parties to other proceedings before the Court.

(4)
The Court may, at any time, direct a solicitor or barrister for a party to give to the party a memorandum stating: 

(a)
the estimated length of the hearing and the estimated costs and disbursements of the solicitor or barrister, 

(b) the estimated costs that would be payable by the party to another party if the party were unsuccessful at hearing.

(ii)
by inserting in Part 4 immediately following Rule 4 the following new Rule—

4A Request by unrepresented litigant for issue of subpoena

(1) An issuing officer may not issue a subpoena, without the leave of the Court, unless the issuing party is represented by a solicitor in the proceedings concerned.

(2)
The Court or a Judge may give leave to issue a subpoena:

(a) generally or in relation to a particular subpoena or subpoena or subpoenas, and

(b) unconditionally or subject to conditions.
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Pursuant to s 74 of the Land and Environment Court Act 1979 we have this day made the Rules set forth in the Schedule hereto

Dated this _____ day of _____ 2004.


…………………………………….


P D McClellan Chief Judge


……………………………………


N.R. Bignold Judge


……………………………………


R.N. Talbot Judge

Explanatory note

The principal object of this Rule Amendment is to emphasise that the overriding purpose of the Rules of Court is to facilitate the just, quick and cheap resolution of the real issues in civil proceedings and to empower the Court to give appropriate directions so that litigation is conducted so as to achieve that object.

