Schedule B

Requirements for statement of facts and contentions by respondent consent authority

1. The statement is to be as brief as reasonably possible.

2. The statement is to be divided into two parts – Part A Facts and Part B Contentions

3. An authorised officer of the respondent consent authority is to sign and date the statement.

Part A Facts

4. In Part A Facts, the respondent consent authority is to:

(a)
The application:  identify the application for development consent or approval by application number and date of lodgment.

(b)
The site:  identify the site by street address and lot and deposited plan, and describe the site including lot dimensions, site area, topographic features, existing vegetation and existing improvements on the site.

(c)
The proposal: - briefly describe the proposed development or modification. 

(d)
The locality:  briefly describe the locality including the type and scale of existing surrounding development. 

(e)
The statutory controls:  identify the relevant provisions of the applicable statutory instruments (State environmental planning policies, local environmental plans and development control plans) and any draft statutory instruments, the zoning of the site and any other applicable designation (such as foreshore scenic protection area or heritage conservation area).

(f)
Compliance with statutory controls:  briefly describe (if appropriate, in tabular form) the extent of compliance of the proposal with the relevant statutory controls.

(g)
Actions of the respondent consent authority:  provide details of any notification process and its results, details of any consultation and its results, the decision of the respondent and the reasons for refusal.

5. Part A Facts is not to include matters of opinion.

Part B Contentions

6. In Part B Contentions, the respondent consent authority is to identify each fact, matter and circumstance that the respondent contends require or should cause the Court, in exercising the functions of the consent authority, to refuse the application or impose certain conditions.

7. In Part B Contentions, the respondent consent authority is to:

(a) focus on issues genuinely in dispute;

(b) have a reasonable basis for each contention;

(c) identify the nature of each contention with an appropriate short heading; and

(d) present its contentions clearly, simply and without repetition and not by way of submission.

8. Part B Contentions should be divided into three parts:

(a) B1 – Contentions that the application be refused

(b) B2 – Contentions that may be resolved by conditions of consent

(c) 
B3 – Contentions that there is insufficient information to assess the application.

B1 - Contentions that the application be refused

9. Part B1 is to identify those contentions which the respondent contends either must result or ought result in the Court refusing consent or approval to the application. 

10. If the respondent contends that the application must be refused, it is to identify the factual and/ or legal basis for that contention. An example of such a contention is that the proposal is prohibited or that a jurisdictional pre-condition to the grant of consent or approval has not been satisfied. Any such contention is to be made at the beginning of Part B1 and is to be clearly identified as a contention that the application must be refused.

11. If the respondent contends that the application ought to be refused, it is to identify each ground on which the respondent so contends. 

12. For each contention, the respondent should identify the contention with a short heading, identify the relevant statutory controls and give particulars.

The contention heading

13. Each contention is to commence by identifying the nature of the issue in a word or two and be succinct.  For example, if an issue is the height of a proposed building, the contention should identify the issue as "Height” and not by reference to a planning control or planning instrument that identifies a height requirement.

14. Contentions should be identified specifically and not generically. For example, it is not sufficient to identify a contention that the application ought to be refused in the “public interest” or the “circumstances of the case”. Rather the particular aspect or aspects of the public interest or the particular circumstances of the case which warrant refusal need to be identified. Similarly, it is not acceptable to identify as a ground for refusal “matters raised by the objectors”. The respondent consent authority is to identify which, if any, of the matters raised by the objectors the respondent itself contends, on a reasonable basis, justifies the refusal of the application.

The statutory controls

15. Where the respondent contends that a proposal does not comply with statutory controls, including development standards, of an environmental planning instrument or a development control plan, such as density, floor space ratio, setbacks and height, it is to identify those controls by reference to the specific clause and subclause.  

16. Where the respondent contends that a proposal is inconsistent with any objective of a statutory instrument, it must identify the specific objective.  

17. Given the often overlapping nature of statutory controls, different development standards or controls and objectives from different  statutory instruments may apply to the same contention. 

Particulars

18. The respondent is to provide details of the extent of any non-compliance with the statutory controls or any inconsistency with any objective to enable the applicant to respond properly to the contention.  Any particulars should be brief and not take the form of evidence or submissions.  The extent of the non-compliance with the provisions of an environmental planning instrument may be shown in diagrammatic or tabular form.

B2 - Contentions that may be resolved by conditions of consent

19. Part B2 is to identify those contentions that, in the opinion of the respondent consent authority, can be addressed through the imposition of a condition of consent or approval.  The respondent is to identify the contention and provide details of those matters required to satisfy the contention or alternatively provide the specific wording of a condition that would satisfy the contention.

B3 – Contentions that there is insufficient information to assess the application

20. Part B3 is to identify those matters that, in the opinion of the respondent consent authority, cannot properly be considered because of absence of information submitted with the application.  The respondent is to identify the information it contends should be provided by the applicant to permit the Court to assess the application properly.

