IN THE WARDEN'S COURT, SYDNEY
ON 2380 DECCMBER, 1981

BEFORE J.L. McMAHON,

CHIEC MINING WARDEN.

The Shall Company of Australia Limited

V.

Caldarg

WARDENt~ This has been the hearing under Part VIII af the Mining Act, 1973
in order that compensation be mssessad in respaect of Exploration Licence No.
1253 held by The Shall Company of Australia Limited, which ie referred to as
Shell, the applicant in this matter. Mr. Maxim Caldera, referred to as the
raspondent, owns approximately 25% of the land coverad by the licence in the
form of a property known as "Doradilla Station" in the Bourke district in wastern

New South Wales.

Evidence adduced on behalf of the applicant is that it is conducting exploration
for group one minerals, as set out in the achedules to the Mining Act, on the area
of the licence. That area was originally 256 square kilometres but has. now been
reduced to 128 aquare kilometres. The licence was due to.axpira on 16th
.November, 1981 but application for renswal has been mada. Eﬁrliar in 1981 the
raspondant obtained title to "Ooradilla" and on 21at September last he and

Mr. Rangott, & senior geoclogist with the applicant, had had discussion towards
concluding an agreemaent relative to compensation. A so-called standard form of
agreemant had been submitted to the respondent who had subsequently contacted

Mr. Rangott and indicated that the agreement would be accepted in general but

that a sum of $3,000 would be required as key money. The applicant was unwilling
to pay this sum although willing to pay the sum of $2 per line kilometre in respect
of certain clearing activities and $50 per drillhola. Evidanca.has been that the
proposed exploration operations necessitata the clearing of atripaAabout 3 metres
wida ovar distances of 3 kilometres on "Doradilla" for the purposes of allawing
the drilling rig access to sink as many drillholes as are deemad necessary for

geological exploration.



Some ®iecusaion wee had betwaen Mr. Rangott and the respondant as to the value
of tha land far goat carrying, which activity is a neu farming concept in this

district,

fir. Caldera gave evidence in relation to his proposed activities on "Daradilla",
Although ha had aignad a Contract for Sale in respect of the property in 1980 it
was not until August, 1981 that he was ablse to obtain poasesaion. Shortly after
that time ha had caused some inquiries to be made and aon 21at September, 1981 Qt
a dinner at the City Tattersalls Club he met Mr. Rangott. Discussion tduk place
betwean them as to the various conditions attaching to a compensation agreement.
In effact, the respondent was willing to permit the applicant to continue
explaration activities on "Doradilla" but had sought an annual fee of $3,000

from the applicant in addition to an amount payabls in respect of drillholes and
line kilometres. The payment of the fae of $3,000 was subsequently discuseed by
Mr. Rangott with other peracnnel of the applicant company and in a series of
telexes, which are exhibits 12 ta 14 and 17, it is demonstrated that negotiations
had broken down. In exhibit 14 the applicant had indicated that it was not preparad
to pay the $3,000 fee for sao~called key money but confirmed other offers for

payment of an amount of $2 per line kilometre.

During his evidence the ragspondent gave details of his proposals ih raspect of

goat farming on the property. It has én area of slightly in excess of 52,000 acras
and at the moment carries some 700 to 800 head of ferrel or wild guata which roam
at will in and out of the property bacause it is un-fenced. The respondent intends
to construct a goat proof fence on the perimeter of the pioparty at a cast of
approximately $1,100 to $1,200 per kilometre and then to cunetrucﬂ a holding
paddock within it and goat traps around the warious water tanks; Combined with
the process of introduction of approximately 150 head of new goat blood into the
area, the respondent intends to set up a goat farming business which combined

with his expertise and knowledge in the axport of fancy meat, he envisages that

he will create a viable business because of his investment. It is clear that

the ‘respondent paid something slightly less than 68¢ par acre for the property

on purchase,. stating that 52,000 acres cost him in the vicinity of $35,000.



Since, 20th November, 1981 hs has lived on the land and he intends, on his sworn
evidence, to remain there until such time as the perimeter fence ia constructed
élong with the holding paddock and tank traps. This may take two to thrae yearas.
The respondent states that the value of the land with the impraovements which are
at present being undertaken has risen to $2.70 an acra, méinly hacause of the
improvements which have already taken place to the land, namely, clearing of tha

perimeter line with & view to fence construction.

The Mining Act lays down the criteria under which a Warden shall assess
" compensation. These provisions are contained in Part VIII. Section 124(1)(b)
provides that the Warden in making an assessment shall take into account the

loas caused or likely to be caused by:-

(i) damage to ths surface of land, and damage to the crops, trees,
grasses, or other vegetation on land, or damage to buildings and
improvements thereon, being damaga which has been cauaed'by or

which may arise from prospecting or mining operations;

(ii) deprivation of the possession or of the use of the surface of

land or any part of the surface; -

(iii) severance of land from other land of the owner or occupier aof

that land;
(iv) surface rights-of-way and easements;

(v) destruction or losa of, or injury to, or disturbance of, or

interference with, stock on land; and

(vi) all consequential damages.

Section 124(1)(d) provides that the amount of compensation aaaaésaﬁ shall not

excead in amount the market value for other than mining purposes of the land

and the improvements thereon. It is clear from what the applicant'q repreaantatives
have said that they propose to lay down a series of grid lines to permit

exploration holes to be drilled over distances of some 3 kilometres. It will



be nescessary to clear some 3 metres in width along these lengths which would
normally ba betwaen 100 and 200 metres apart and it was put to me by Mr. Gunner
on behalf of the applicant thet the amount of compaensation asseassed had to be
limited to the value of the land which was disturbed by the propased exploration
activitiea. The exploration licence covers the area of some 128 square
kilometras and I am of the view that I must look at tha value of the whole of
the area in assessing compensation if Section 124(1)(d) is being relied upon.

I come to this conclusion for, notwithstanding the stated intentions of the
exploration company and their practice, that company would be able to go on

any of the land ths subject of the licence Qithin the térma of the licence. I
do not think therefore that I should bé excluded from looking at the value of

subject
the whole aof thq/land within the area of the licence whan making an assassment.

In claiming a fee of $3000 which, in subsequent neqotiations was reduced to
$1,000, the respondent has said that he considers himself entitled to that
bacause of the need to inspect the activities of the licence holder and this
would take up his time and effort and he should be entitled to recompensa for
that. The various groups of photographs tendered as exhibits &, 6, B and 9
indicate land of typical vegetation and taerrain of that in the Western Lands
Division of this State with a qualification, as Mr. Caldera puts it, that the
land has not been astocked for the last 5 or 6 years and this had iad to a

fairly dense growth of mulga and other trees and scrub on it. However, it is
not as though a landowner would babforced to supervisa the activities of a
licence holder within the confines of a property on which thers are subastantial
improvements, machinery and other valuable items. To eay the lsast, this area
is in the wide open spaces and the need for supervision of responsible personnel
of an exploration company is negligibla. However, I would expact that a company
haolding an exploration licence would ensure that those going onto any property
would obey the terms of the licence and otharwisse reapect the riéhta and wishes
of the landowner or occupisr. Again, this is an exploration licencs, entitling
the holder merely ta prospect, explore, test and analyses. I am not conaidering

a mining leasa.



From a reading of the section I am satisfied that there is no place in it for,

nor indesd did the legislatorsever envisage, the payment of any lump sum as front
or key monay. Evan if the $3,000 or $1,000 or some lesser sum were claimad by the
respondent to recompense him for the trouble that he has to go to to inspact the
activities of the licence holder and his employees, and I could speculate that
this could well come within paragraph (vi) of such subsection 124(1)(b), "all
consequential damages", tharas has been insufficient satiasfactory evidence tendered
to me to induce me to conclude that there should be such a sum payable and in view
of the nature of the terrain which I have discussed in the previous paragraph, I

decline to make any order for compensation on the question of supervision.

1 turn then to the proposed goat farming activities as described by the respondent.
While the respondent prasents himself as a young man with sound ideas and sufficient
energy and expertise to lift éhe goat farming project to a viable state, I am still
by no means satiafied that it will be as he envisagas it. At the moment he
proposes ta muater some male goats in March, 1982 thereby to establish his Pirst
product for export and also to give him an avenus to introduce male animals of

a better strain. However, none of these things has yet been done and at the
present time he has simply purchased the land raecently and moved onto it and his
project ie merely at ths planning stage. He agrees that it is unique in the area
and I feel that I should have more satiefactory evidence than that presently

before mae to the effect thati-

(1) hie project will be viable in view of the nature aof the terrain,

-

lack of water and market situation; and

(2) the project will end up as the respondent says it will when

ha completes work upon it.

The saction contains the words "lose causéd or. likely to be cauaéd“'uhich among
other things envisages an assessment by the warden of a future loss. However, in
order to da that a Warden would need, in my uiaw; satiafactory avidence of a
likely outcome before awarding the respondant compensation to which he considers

himself entitled. That evidence I have not yet received.



Evida;ca was given by Mr. Rangott that the agreement, copy of which is exhibit 2,
is one typical of that adopted in tha mining industry and accepted by landownars.
On the legal side I would have serious reservations about paragraph 3 which is

the consent-giving clause and state that a landowner would be most unwise in
appending his aignature ta such a document especially when some of the consents
therein given are irrevocable. As to the rates, howsver, it seems to me that the
figures e@et out in exhibit 2 are such that tﬁay can be eaid to be a fair reflection
of what I know to be generélly accepted in the mining industry relative to

exploration licences and by affected land holders, in the relevant district.

Howevar, I muat qo further and apply the saction to the land as it will be
affected by the activities of thae licence holder. Dealing firatly with
paragraph (i) demage to the surface of land, etc. and to crops and grasses, it
is apparent that the applicant will clear thess grid lines of vegetation and
that thies may have the effect of depriving goats and other grazing er browsing
animals of the benefit of vegetation. Evidence suggested that there would be 1
goat carried to every 3 acres or 1.21 hectares on some portione of "Doradilla"
and 1 goat to evary § acres on ather portions. This asasesmant is just that -
it has to ba an approximation. In the circumstances an an avaraga; I say that
the carrying capacity is 1 goat every 4 acres or 1.62 hectares. 1 grid line
repreeents 9,000 square metres approximately, or .9 haectares, ®o 1 goat is being
dspriuad of ites annual grazing or browsing facilities by every 1.8 lines
approxiﬁataly. There has been some canjecturse as to profitability, and hers
again no firm figuree have been produced to show what, if anything, can‘;e made
from these ferrel animals. Again, whila profitability and stocking has been
mentionad in theory, this is not to say that there will be an Qctual loas
caused; indeed at this experimental stage, while the land will be cleared,
there may atill be more than sufficient Qagatatiun to carry tha‘herd. However,
1 must also look at the likely losa. I think therafors that the sum of $5 per line
kilometre is fair and appropriate under the heading of damage to the surface of

land and vegetation, etc.



In relation to the deprivation of possession or use of the surface and land
as this is an exploration licence only there would not be any loss af use.
Indeed, the fact that the applicant will cut the grid lines will give the

respondent a means of access to his property which may have otherwise been

unavailable ta him.,

Looking at paragraphe (iii) to (v) inclusive, I apply a eimilar criterion.
I cannot see where there would be any ssverance of lands, any surface righta-
of-way affected or any disturbance of stock of any consequence by reaaon af

the operations of the applicant.

As to consequential damage, I have already discussed and disallowed any claim

for supervision of the activities of the applicant by the respondent. ODuring
his evidence the respondent made mention of erosion being caused by the cutting
of the grid lines., This land is basically flat but it is possible that some
erosion could take place. I note that Mr. Mitchell of the Department of
Agriculture in exhibit 7 mentions tha possibility of erosion, and I am of the
opinion this ia a likelihood. 1 think that the situation could be adequately
covared if I assess on account of all consequential damagesa figures for drill
holes as envisaged by the applicant and as égrsad to basically by the raapondent.
1 am of the view that this would adequately cover all the rights of the parties

and be an assessment within the spirit of the legislation.

In the circumstances, 1 assess compensation heraein at the rats of $50 par diamend
drillhole exceeding 50 metres in depth; $25 per percussion drillhole exceeding

50 metres in depth; 80¢ per auger drillhole; $5 per line kilometre.

Costeaning or tranching ars not approvedlmethoda of operations and no assessment
ia made in respect of these two activitiés.

{
1 direct that a sum calculated upon the above assessment be paid quarterly by the
applicant to the respondent, the first of such payments to take place on or
before 15th-April, 1982 and thereafter in the first 15 days of the manths of

July, October and January.



