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the boundaries of the lease 2nd in psriicular the scuthern boundary for it
ig on this issve thal the subsequent matisrs depend, and indeed, if the

court were to moke such a

iation, the parties would then be in a
better position to decide their next course of action. For this reason
the within judgment is delivered, although evidence on the other issues of
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;fad recompense has not been fully adduced by either sids.

alleged. encroachmaen

On 19th July, 1971, Mes. Millew mede an aypplication for a mining lezse of

crown lends, She described the avea of gome six acres with a datum post at
the west angle of the land and ia distant south to the creek in an ea,auv“ly
direction from the datum post. The dimengions of the area were said to he
60 chains hy one chain, The within description takea from the application,

Exhibit 1, ie by no means clear in its terms apsrt from the fact that some

i

six acres were required. However, no objection kas Wean taken to the form

of the application, as such.

and is for a poevriod of twewby uie




between the appiication and the granted lease, one being lhat the lease

ves granted under the Mining Act 197%, the 1906 Act having been repealed,

but the transitional clauses of the 1973 Act having mede appropriate provision
for applications to continue. Another change was that while some 6 acres

were applied for, the leasc was granted over an avea of Mabout 2.09 hectares!.

Why uhere was an obvious difference between the area as applied for being

gix acres and that granted, being 2.09 hectares, which when reconverted to

imperial measures is around five and a gu

*ter acres is not clear, nor has

any attempt been made during evidence to explain it.

The description of thelland as demised read as follows "all that piece or
parcel of land containing by admeasurement about 2.09 hectares and more
particularly described and delineated in the plan snnexed hereto". Annexed
to the lease was a plan in two parts, the first setting out an extract from
what was obviously a large scale mép, and the second in reducgd scale

giving more details than the former. There was included in that part the
following wverbal description "between the points A and B the subject area

is bounded by the right bank of Kings Plains Creek. The land between the
right bank and the centie thread qf Kings Plains Creek is excluded. to the
intent that the lease shall not extend "ad medium filum sque"." Tne second
part of the plan also showed dimensions and survey-bearings in relation to all
sidés excepting the southern side which side went from points A to B. Beneath
the southern side there is sketched what appears to represent Kings Plains

Creek. e IS

The primsry issue in this matter is what was meant in the description of
the area demised and to what extent the lease covers lands abutting Kings
Plainag Creek, that is, when the right bank of the creek is mentioned, what

does thatl mean?

One would have thought that an obvious answer would have been for the parties

to emplcy a competent surveyor to sgeltle the boundaries of the lease; but

A1
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each

0

e has ewployed a surveyor and these gentlemen, Mr. Smith who was
called on bebalf of Mrs., Miller and Mr. Angel, who gave evidence in the case
for the defendants cannot agrce as to dimensions; nor indeed can they agree

as te what the banks of a stream are.




Vealing with thely vesncctive oninionsg Irom o professionsl point of view as

to what is the bark of a stresm, Me. Smiih bhes said that it means that part of
a river limited by the bed of the sbrear, and bed being that part of the stream
which contains a nornal stresm flew. I toke it Lrom thet that Mr. Smith means
that the bark of a gtream commences from the water's edge at a time when
waather and séasonal conditions are said to be nowmal, that is in neither flocd

nor drought conditions.

On the other hand, Mr. Angsl has said that his opinion is that the banks of a
stream mean the éxtremities of it when it is flowing full but not overflowing.
I would teke it from his opinion that he would over-pass the edge of the water
in normal times but would take the bank as commencing at some point when the

stream was carrying an excessive amount of water, but not when it is in flood.

A number of autﬁorities have been quoted to me by counsel; and a perusal of
those learned decisions has been of some assistance to me. That of the High
Court of Australia Lanyon and Cenberra Washed Sand 1966 115 CLR 342 disqusses
the 80 called ad medium filum aguae rule aﬁd Iords Case 14 E.R. 991.
Additionally, I have had the benefit of reading Kingdom and Hutt River Board
25 N.Z., L.R. 145 in particular at 157 and 158, and extracts of the two English
cages of Mbnmouthshiré Canal and Hillof 1859 and North Level Commissioners

and River Wellard Catchment Board of 1937. A further English decisiop seen,
citing as it does an American case of Howard and Ingersoll, namely Jones and
Mersey River Board 1957 3 All E.R. 375, contains a judgment in which»;ord
Jenkins said when construing the English land Drainage Act, "When a land
drainage Act refers %o the banks of a river, one supposes that the banks
referred to are those banks which are material from the land drainage point of
view, that is to say, ths banks that contain the river. Once one comes to
that conclusion, obviously the Qord banks cannot be limited to thg slope or
vertical face where those banks actually meet the river, but must include, as
I have gaid, the land adjoining or near to the river, to the extent to which
it serves to contain the river." So from what Lord Jenkins said, it is plain
that he mnderstood banks 4o include land near to bubt not necessarily abutting

the water., However a note of warning must be sounded, for the Court of Appeal
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I I At 10y ep st Y e ver b e e e
vas woere dealing witl: & matice of oo

deposited over some two and o guarten acres of sgricultural land adjoining a

river, and g Lord Parier put it at 302 fa bank iw not used in a drainage Act

boile]

in the sense in which it is often usant.

Turning to Wew South Wales legislation, it being clesr that the land the subject
of the lease is crown land, portion of i% having beenheld under Road Permit by
one of the deflendants My. William Leigh Vivers, by‘Secticn 2354 of the Crown
Lands Consolidation Act "bank" means the 1init of the bed of any loke or wriver,
"river" is defined as including any stream of water whether perennial oxr inter—
mittent, flowing in a natural channel and any affluent, confluent, brench, or other
gtream inte or from which the river flows" and "bed" means "the whole of the soil of
any lake or river including that portion thereof which is alternately covered and
left bare as there zay be an increase or diminution in the supply of water and
which is sdequate to contain it at its average Or mean stage without reference

to extracrdinary freshets in time of Tflood or +o extreme droughts".

Other fao%ors have been rajised and it ie necessary for me to examine them. The
area is expressed as about 2.09 hectares and it is obvious from the evidence
from Mr. Surveyor Smith that working on data *that he had, and the description
in the plan annexed to the lease that sowething more than 2.09 hsctares can

be found within the bounds of the land therein describéd. In fact his assess-
nment is 2.97 hectares in all, or 2.5 hectares if one were éo deduct an area of
land hatched in brown on his own plan, which is Exhibit 3, said to be the
subject of the present mining activity. Mr. Surveyor Angel, again working on
datﬁ made available to him, but excluding the lease plan, which he points out
has calculated measurements on at least three angles and scale measurements on
only one, but taking bearings from nine different angles and using ascertainable
road pegs as references, believes that the arsa of the lease is 2.168 hectares.
Mr. Angel's conclusién therefore is much closer to the 2.09 hectares than Mr.
Smiths. I would here reiterate that Mr. Angel, in arriving at his conclusion,
applied his definition of banks tovthe lease and excluded for the purpose of his
calculation the intermediate ground between the normal water's edge and 3

.,

discernible bank, reforred to in evidsnce as the nigh bank.

/)



It seems to me howevewr thal il the souwthern boundary of 1be lease could
he agcertained as being either Trom the edge of the water of Kings Plains
Creek, as in normal seasopal timen, or from the so called High Bank, or.
from some cther definable line, then determination of the other boundaries
of the lease by surveyors is not an impossible task, albeit difficult, in

view of the obvious variations in the edge of the creek and other natural

factors of movement of earth as deposed to by Mr. Vivers, to which I shall
shortly refer. Certainly, such definition is not fraught with problems of
the same magnitude as that envisaged by the court in Mineral Deposits v
Lyach 78 W.u. 948, which dealt with fluctuation of a boundary becauvse of .
an ocean tide. The other aspect of the variation between the measurements
of the area by the surveyors which brings itself to my attention is the

fact that the area is described as "about 2.09 hectares™ although I must say
that a vaviation in the area as assessed by Mr. Angel would appear to be
permissible under the definition of the word "“about" whereas Mr. Smith's
agsessment of almost 3 hectares or 2.5 hectares, might well be said to go
beyond the permissible latitude described in the authorities on the meaning

of the word Yabout!.

However, I am of opinion that cnce the southern boundary is defined it is
then & matter of surveyors meagursment to assess and determine the other
boundaries, working from the data available, including the plan amnnexed

Yo the lease.

Over the years a streamcan change course. This is a natural phenonomen,

and about the changes since 1974 I have heard from Mr. Vivers, who hag the creek
deviating since that year by means of about a twenty feet intrusion into

tﬁe southern bank and a building uvp or depositing by some ten feet in width

on the northern or right bark. . I contrast his evidehoe with that of Mr.

Aieﬁtz who had worked on the area in 1966 and who says that there had been no
course change in the creek since 1966. I accept the evidence of Mr. Vivers

who as The owner of adjacent land has known the area for the whole of his
lifetime of 48 years. Xowever, n@tyithstanding thg accepted changs in creek
course and taking ioto account his evideunce weferred to 1974 and not 1975,

N
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in vhich letter year the lease was granted, I am of the view thatl the area



of Mrs. Miller's lease could have been ascertainad by surveyors on grant

of the lease. The fact that it had not heen is not, in my view, such that
the lease must now be said to have been intended to commence from a more
stable line, that is the high bank awsy from the edge of the creek, as
contended on behalf of the defendants. Is it thewvefore possible for a person
1o have a lease granted for a period of time to have the area of the
leage increased by the activities of nature? It seems that this might be so,
although I notice that since 1974 the increase has only been some ten fest.
But what if Mrs. Miller had been granted her leasc on the southern side of
the creek? Could she be heard to complain that herlease has been eroded in
four years to the extent of some twenty feet. I would conclude that any
complaint she might make in this regerd would be met by all concerned with
the answer that this has been caused by a function of nature and there is
nowhere from which redress can be cbtained, provided, of course, such erosion
was caused only by natural activity. So it seems bto me, that it would be
unnecesgary to require that the more stable line of the high bank is

essential from which to take the southern boundary of her lease.

The "ad medium filum aguae" rule ias that a description of a parcel of land
bounded by non tidal river is to be construed prima“facie ag including so
much of the river bed as lies between the bank and the middle lire of the

The underlining is mine.
streamv/ In the grant of Mining lease No. 68, the Crown deliberately excluded
the operation of that rule, requiring that the southern boundary of the lease
be the right bank of Kings Plains Creek. So what was the intention of the
Crown when granting the lease? Was it intended that between the middle line
of the stream and the high bank there should bLe a buffer area to which the
lessee had no title, or was the southern boundary of the lease to be at
some oéher line, other than the edge of the water? If it was intended that
it should be other than the edge of the water, nothing has been egaid in the

lease to give effectto this inteution.

This leads me to conclude that the very fact thet the ad medium filum equae

rule was mentioned and excluded, that it was inlended by the crown in granting

oo /6



this lesse tn Boogrent hor bitle from the adpe of the water
le@e the e the bed as it exists in normal times., 1 am foriified in

coming o sonclons

in the Crown Lands Consolidation

Act, to vhich T have prev iowsly referred.

Prom thosz definitions

plying common knowledge to the make up of

stream, it can be 8474 in this context that a stream is comprised of two main

Fealures, 4hat is a bed wnd banks. The bed -u the base or area of iand over

280
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ich water could be expected to flow either permanently or intermittently, bub
not just when there are fleoods or extreme droughte. The bed is bounded by
banks, which, in my vicw, commence, for the purposes of the ad medium £ilum
aquae rule in this matter, from the water's 2dge, again in times of normal

seasonal conditions and not only during flcods ov extreme droughts.

I am of the view, that when the land was demised to Mrs. Millexr, it wes intended
that the crowa grant to her a title under the Mining Act from the right hand
edge of the weters of Kings Plains Creek in ncrmal seasonal conditions and not
merely in tives of floods or extrems droughts. From the evidence of Mr. Vivers,
it is not impossible %o asgcertain thigs line, and as I have said, once it is
decided as being this line, appropriate mezsurements could te taken to ascertain

definitely, within normal surteying-practice, the other boundaries of the leas

Having found whet the intention was, T conclude, se all concsrned may know
clearly the opinion that I heve expres 38, that the southern boundary of Mr
Miller's lease is the edge of the water as it exists in wormsl seaconal times

.

and not in times of flcods or extreme droughts.



ATTER COMCLUSTON OF ALN EVTLE

BENCH: It has been proved that“th@ defendanite encroached upon the
complainant's lease and extracted sapphire b@é;Lub earth, called wash from
it. The defendant, Mo, Pay, sayn that some 840 yards were extracted and
produces figures to chow thnt 1ho totsl receipls therefrom were some $10,105
and total expenses sre $6,656.14, leaving a »rofit of soms $3,448.86, waich

it is said on bebalf of the defendonts should be the rccompense,

Mr. Tawson, a witness for the defendants says that negotiations
took place between himself and the complainant in about April of this year,
and that he thought the sum of $12,000 then offered was a reasonable figure,
althousgh he could not raice the funds. Of course the $12,000 was for him to
take over the lease in effect. Iater the figure was reduced tc something in
the vicinity of $5,000 vhich offer came from the complainant at a tiﬁe when
it is sald that her area was being encroached upoﬂiby the deferdants. Mr.

Dawson in his evidence assessed the vield at arcund $10 per yard,

M. Cam1 ery e further witness for the defendants says his tegts

showed a yield of around §% per yard.

The complainant had sworn earlier in the proceedings that out of +the

two emzll test aveas, cach 1 yard capacity, she reccived some $235 and $31%
respectively, and that any recompense ordeved has 4o be in the light of the

yield that she claims was then fortheoming., So there is a marked divergences
between the evidence of the complainsnt ag to value, and that on behalfl of the

defendants.

It is clear, of course, thal 4his wash has been processed and it is

gone, less the sap 80 eny deposit of it for evemination is outl of ihe

i Mre Pay hag produced are his fizmts own fip

tioite  Again the




BEUCH: wade

anh traapaeyd qritlen record in
made.  On the other hend the compleinantts sanple wag o very swall one indeed,
and iherafore open o criticise because of its give,

T would emphasise

&

ce has to be by means of assessment only.

had moxre evidence cr which %o base a {inding, bul the evigd

before me, of covree, is all that I can rely upon.

I think that if the Court, notwithstandin
evidence, as

th

o
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gure can dbe arrived at.
yvard. In view of
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I would have wished +

the sc

that any figure that the Court arrives at

wlt ¥

ence that I have

&

ntiness of the

value of the sapphire wash at gomething close to what
Mr. Dzwson says, but witheout overlooking the evidence of My
reasonable fi

« Campagner that a

This figure that I arrive at is $8 per

fact that some 840 yards were extracted, a total is

$6,720, and becauss of the evidence of extraction costs I as

.

it, leaving a figure of §5,040 by way of recompense.

ADDRESSES AS TO VERDICH AND COSTS

sess that cost
at 25%. So from $6,720 there will be subtracted $1,680 which is the 25% of

In the light of all the evidznce T am of the view that there should

4

v

be a joint and several judgment against each of the defendants, that is against
Revin Pay, William Vivers and the

Limited and Kings Plains Ply. Limited

Y

-

Foxrther, I

owo companies, Blue Gem Contractors Pty.

am of the view that the verdict having gone in favour of

the complainant that the complsinant's costs ought to be paid by the defendants,
Costs are 10 be taxed.

A stay of proceeding is

g

anted for twenty eight de

o
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