Class 3 Valuation Objections – Second Directions Hearing

7

 Short Minutes of Order

	COURT DETAILS

	Court
	Land and Environment Court of New South Wales

	Class
	

	Case number
	

	TITLE OF PROCEEDINGS

	[First] applicant
	[name]

	#Second applicant #Number of applicants (if more than two)
	

	
	

	[First] respondent
	[name]

	#Second respondent #Number of respondents (if more than two)
	

	[#FILING #ISSUING #PREPARATION] DETAILS

	[#Filed #Issued #Prepared] for
	[name] [role of party eg applicant]

	#Legal representative
	[solicitor on record] [firm]

	#Authorised agent
	[agent's name] [#agent's firm]

	#Legal representative reference #Authorised agent reference
	[reference number]

	Contact name and telephone
	[name] [telephone]

	SHORT MINUTES OF ORDER


Note: Strike through/amend as required.
Any appropriate directions in respect of mediation, neutral evaluation or appointment of a referee.

A
If the parties do not intend to rely on expert evidence:
1.
Both parties are to file and serve statements of any lay witnesses by # [+ 21 days from the second directions hearing].

2.
The proceedings are fixed for hearing on [insert hearing date] commencing [at 9.30am on site] or [at 10.00am in Court].

3.
The parties have liberty to restore on three working days’ notice.

B
If the parties do intend to rely on expert evidence:

1.
Any appropriate directions in respect of mediation, neutral evaluation or appointment of a referee.

2.
Both parties are to file and serve statements of any lay witnesses by # [+ 21 days from the second directions hearing].

Note: The usual directions in the following paragraphs are intended to operate on an issue-by-issue basis.  It is the responsibility of the parties to consider the most appropriate combination of directions for the particular case having regard to the real issues requiring resolution.

The directions in Part G below should usually be made.

C.
If the parties agree on or the Court requires the appointment of a parties’ single expert to address any issue:

1.
The Court notes the agreement between the parties to engage # [insert name] as a parties’ single expert and that the parties have agreed the remuneration to be paid to that expert.

Or, failing agreement about the identity and/or remuneration of the parties’ single expert:

1A.
hidden text

(a)
The Court orders the parties to engage # [insert name] as a parties’ single expert.

(b)
The Court fixes the remuneration of the parties’ single expert at # [insert details of remuneration].

2.
A parties’ single expert is not to incur fees or disbursements additional to the remuneration agreed by the parties or fixed by the Court without written agreement of both parties or, absent such agreement, the leave of the Court.

3.
The parties are to brief the parties’ single expert with agreed instructions and an agreed bundle of documents by # [within 7 days of the second directions hearing].

4.
The parties’ single expert is to file and serve their expert report by # [within 6 weeks of the second directions hearing].  Without leave of the Court, the parties’ single expert is not to provide the parties with a preliminary expert report or preliminary opinion.

5.
The parties’ single expert is to comply with the requirements of Division 2 of Pt 31 of the Uniform Civil Procedure Rules and the Expert Witness Code of Conduct in Schedule 7 of the Uniform Civil Procedure Rules, including the requirements for experts’ reports.

6.
If the Court has ordered that a parties’ single expert address any issue, no expert report addressing the same issue other than the report of the parties’ single expert may be relied upon at the hearing, without leave.

D.
If the parties agree on or the Court requires reports of non-valuation experts to be served before reports of valuation experts:
1.
Individual reports of non-valuation experts are to be served by # [within 21 days of the second directions hearing].

2.
Non-valuation experts, grouped in areas of expertise, are to confer in accordance with the requirements of Division 2 of Pt 31 of the Uniform Civil Procedure Rules and the Expert Witness Code of Conduct in Schedule 7 of the Uniform Civil Procedure Rules and are to file and serve their joint report, which is to include any evidence in reply, by # [within 5 weeks of the second directions hearing].  

3.
The parties are to serve on the expert valuers a copy of all non-valuation expert reports, including joint reports, and lay witness statements as relevant to valuation issues by # [within 6 weeks of the second directions hearing].

4.
Individual expert valuation reports are to be served by # [within 10 weeks of the second directions hearing].

5.
Expert valuers are to confer in accordance with the requirements of Division 2 of Pt 31 of the Uniform Civil Procedure Rules and the Expert Witness Code of Conduct in Schedule 7 of the Uniform Civil Procedure Rules and are to file and serve their joint report by # [within 12 weeks of the second directions hearing].  

6.
The joint report is to include any evidence in reply.  In preparing their joint report, expert valuers should consider the matters in Annexure 1 to the Usual Directions at Second Directions Hearing insofar as relevant to matters agreed and not agreed.

E.
If the parties agree on or the Court requires reports of non-valuation experts not to be served before reports of valuation experts:

1.
The parties are to serve individual expert reports by # [within 28 days of the second directions hearing] and any expert reports in reply by # [within 6 weeks of the second directions hearing].

Parties should consider whether it would be more appropriate for any evidence in reply to be dealt with through the joint conference process.

2.
Experts, grouped in areas of expertise, are to confer in accordance with the requirements of Division 2 of Pt 31 of the Uniform Civil Procedure Rules and the Expert Witness Code of Conduct in Schedule 7 of the Uniform Civil Procedure Rules and are to file and serve their joint report by # [within 8 weeks of the second directions hearing].

F.
If the parties agree or the Court requires that any experts may proceed directly to joint conferences and joint reports, without having prepared an individual expert report:
1.
The parties are not to instruct experts on # [insert areas of expertise] to prepare individual expert reports.

2.
The experts, grouped in areas of expertise, are to confer in accordance with the requirements of Division 2 of Pt 31 of the Uniform Civil Procedure Rules and the Expert Witness Code of Conduct in Schedule 7 of the Uniform Civil Procedure Rules and are to file and serve their joint report by # [within + 28 days of the second directions hearing].

3.
No expert reports, other than the joint reports, may be relied upon at the hearing, without leave.

G.
For all matters:
1.
Parties are to serve a copy of these directions, Division 2 of Pt 31 of the Uniform Civil Procedure Rules and the Expert Witness Code of Conduct in Schedule 7 of the Uniform Civil Procedure Rules on all experts upon whose evidence they propose to rely.  An expert (including a parties’ single expert) and the expert’s report are to comply with the requirements of Division 2 of Pt 31 of the Uniform Civil Procedure Rules and the Expert Witness Code of Conduct in Schedule 7 of the Uniform Civil Procedure Rules.
2.
The parties’ are not to provide a parties’ single expert with any expert report brought into existence for the purpose of the proceedings addressing any matter the subject of instructions to the parties’ single expert, without leave of the Court.

3.
Experts are directed to give written notice to the Court and the party instructing them if for any reason they anticipate that they cannot comply with these directions.  In that case, or if the experts have failed to comply with these directions, the parties will promptly list the matter before the Court for directions and give written notice to the other parties.  Default without leave of the Court can result in the imposition of sanctions.

4.
Experts are to ensure that a joint conference is a genuine dialogue between experts in a common effort to reach agreement with the other expert witness about the relevant facts and issues.  Any joint report is to be a product of this genuine dialogue and is not to be a mere summary or compilation of the pre-existing positions of the experts.  

5.
A joint report is to identify the experts involved in its preparation, the date of their joint conferences, the matters they agreed about, the matters they disagreed about and reasons for agreement and disagreement.  A joint report should avoid repetition and be organised to facilitate a clear understanding of the final position of the experts about the matters in issue and the reasoning process they used to reach those positions.  Each expert is to sign and date the joint report.  

6.
Legal representatives are not to attend joint conferences of experts or be involved in the preparation of joint reports without the leave of the Court.

7.
A party calling a witness may not, without the leave of the Court, lead evidence from the witness the substance of which is not included in a document served in accordance with the Court’s directions.

8.
If any witness is required for cross-examination, notice is to be given at least seven days before the hearing.

9.
A party who proposes to object to any part of an affidavit, statement or report is to file and serve notice of its objections, including the grounds in support, at least seven days before the hearing.

10.
The parties are to confer and prepare a bundle of copy documents on which the parties seek to rely. The bundle is to include a table of contents and be paginated.  The bundle is not to include documents annexed or exhibited to an affidavit unless there are good reasons for it to do so.  Unnecessary copying and duplication of documents is to be avoided.  Any party objecting to the tender of a document within the bundle is to notify the other party of the objection and the grounds in support at least three working days before the bundle is to be filed.  The documents subject to objection are to be included in the bundle, but the objection and grounds in support, as well as the party tendering the document and the party objecting to the tender, are to be noted in the table of contents to the bundle.  The bundle is to be filed at least seven days before the hearing. 

11.
The parties are to confer and agree upon a schedule of the comparable sales to be inspected and upon a location map showing the subject site and comparable sales and the filing of that schedule and map by # [7 days before hearing].

12.
The proceedings are fixed for hearing on [insert hearing date] commencing [at 9.30am on site] or [at 10.00am in Court].

13.
Parties are to notify promptly the Court if there is any material slippage in the timetable.

14.
The parties have liberty to restore on three working days’ notice.

15.
At the hearing the evidence of experts is to be given by way of concurrent evidence, unless the hearing judge directs otherwise.

Date: # [insert date]
ANNEXURE 1

To Usual Directions at Second Directions Hearing

In conferring and preparing their joint report, expert valuers should consider the issues set out below insofar as relevant to the matters agreed and not agreed.

1.
Identify the method of valuation adopted including the primary method and any check method to be used.

2.
Disclose full workings and calculations.

3.
Identify comparable sales including:

(a)
property address and title details of each comparable sale to be adopted by the Court;

(b)
sale date;

(c)
sale price absent any adjustments expressed as a total and as a $ rate per sqm if relevant; 

(d)
sale price adjusted for any condition of sale expressed as a total and as a $ rate per sqm where relevant; 

(e)
area of land of each comparable sale; 

(f)
zoning of each comparable sale at the relevant date; 

(g)
any other relevant planning controls applicable to the comparable sale as at the relevant date; and

(h)
floor space area of any buildings on the comparable sales sites which may be relevant. 

4.
Confirm agreed matters.

5.
Identify disagreed matters and give reasons for disagreement.  Consider:

(a)
highest and best use adopted for assessment of value of land at the relevant date and the respective reasons supporting that decision;

(b)
alternative facts and assumptions which the Court may accept, including alternative facts and assumptions based on non valuation expert reports;

(c)
factors which should be taken into consideration in applying the comparable sale to the subject site including but not limited to time, location, site area, site configuration, conditions of sale; and

(d) comparable sales which should be inspected by the Court.

	SIGNATURE

	Signature of applicant or legal representative for applicant
	

	Capacity
	[eg solicitor, authorised agent for (role of party), role of party]

	Date of signature
	

	Signature of respondent or legal representative for respondent
	

	Capacity
	[eg solicitor, authorised agent for (role of party), role of party]

	Date of signature
	


