Class 3 Compensation Claims – First Directions Hearing


 Short Minutes of Order

	COURT DETAILS

	Court
	Land and Environment Court of New South Wales

	Class
	

	Case number
	

	TITLE OF PROCEEDINGS

	[First] applicant
	[name]

	#Second applicant #Number of applicants (if more than two)
	

	
	

	[First] respondent
	[name]

	#Second respondent #Number of respondents (if more than two)
	

	[#FILING #ISSUING #PREPARATION] DETAILS

	[#Filed #Issued #Prepared] for
	[name] [role of party eg applicant]

	#Legal representative
	[solicitor on record] [firm]

	#Authorised agent
	[agent's name] [#agent's firm]

	#Legal representative reference #Authorised agent reference
	[reference number]

	Contact name and telephone
	[name] [telephone]

	SHORT MINUTES OF ORDER


Note: Parties may amend/strike through/abridge directions as appropriate.

Usual Directions at First Directions Hearing

1. The respondent is to serve a schedule and evidence of disturbance losses under s 59(a) to (e) of the Land Acquisition (Just Terms) Compensation Act 1991, and all lay evidence by [insert date: 1 week].

2. The applicant is to serve its evidence in reply of disturbance losses under s 59(a) to (e), and all lay evidence in reply by [insert date: 2 weeks].

3. The parties are to exchange their expert evidence, other than expert valuation evidence and expert evidence of disturbance losses under s 59(f), by [insert date: 4 weeks].

4. Joint experts’ reports, other than joint experts’ valuation report and joint experts’ report of disturbance losses under s 59(f), are to be served by the experts on the parties by [insert date: 6 weeks].

5. The applicant is to serve a schedule and evidence of disturbance losses under s 59(f) by [insert date: 6 weeks].

6. The respondent is to serve its schedule and evidence of disturbance losses under s 59(f) by [insert date: 8 weeks].

7. Joint experts’ report on disturbance losses under s 59(f) is to be served by the experts on the parties by [insert date: 10 weeks].

8. The parties are to exchange their expert valuation evidence by [insert date: 11 weeks].

9. Joint valuation experts’ report is to be served by the experts on the parties by [insert date: 13 weeks].

10. The applicant is to serve its points of claim by [insert date: 14 weeks]

11. The respondent is to serve its points of defence by [insert date: 15 weeks].

12. The parties are to have a settlement or conciliation conference by [insert date: 16 weeks].

13. There will be a second directions hearing on [insert date: 17 weeks].

14. Points of claim and points of defence are to include:

(a) the amount of compensation to which it is said the applicant is entitled;

(b) the components of the claim by reference to each relevant matter enumerated in s 55 of the Land Acquisition (Just Terms Compensation) Act 1991;

(c) the basis of the valuation in support of the claim;

(d) particulars of comparable sales, if any, upon which the valuation is based;

(e) a schedule of any hypothetical development calculations;

(f) in the points of defence, any matter relied upon to offset the applicant’s claim.

(g) a list of the witnesses proposed to be called at the hearing including the dates of their affidavits and reports and, in the case of experts, their discipline.

15. The parties are to serve a copy of these directions, Division 2 of Pt 31 of the Uniform Civil Procedure Rules and the Expert Witness Code of Conduct in Schedule 7 of the Uniform Civil Procedure Rules on their experts when retaining the experts.  Experts are to comply with those provisions.

16. The parties are to serve on their respective expert valuers a copy of all non-valuation expert reports, including joint reports, and lay witness statements as relevant to valuation issues promptly after they become available.

17. A joint report of experts is to include any evidence in reply.  

18. In preparing their joint report, expert valuers should consider the matters in Annexure 2 to the Usual Directions at First Directions Hearing insofar as relevant to matters agreed and not agreed.

19. The parties are not to provide a parties’ single expert with any expert report brought into existence for the purpose of the proceedings addressing any matter the subject of instructions to the parties’ single expert, without leave of the Court.

20. Experts are to give written notice to the Court and the party instructing them if for any reason they anticipate that they cannot comply with these directions.  In that case, or if the experts have failed to comply with these directions, the parties will promptly list the matter before the Court for directions and give written notice to the other parties.  Default without leave of the Court can result in the imposition of sanctions.

21. Experts are to ensure that a joint conference is a genuine dialogue between experts in a common effort to reach agreement with the other expert witness about the relevant facts and issues.  Any joint report is to be a product of this genuine dialogue and is not to be a mere summary or compilation of the pre-existing positions of the experts.  

22. A joint report of experts is to identify the experts involved in its preparation, the dates of their joint conferences, the matters on which they agree, the matters on which they disagree and the reasons for any disagreement.  A joint report should avoid repetition and be organised to facilitate a clear understanding of the final position of the experts about the matters in issue and the reasoning process they used to reach those positions.  Each expert is to sign and date the joint report.  

23. Legal representatives are not to attend joint conferences of experts or be involved in the preparation of joint reports without the leave of the Court.

24. A party calling a witness may not, without the leave of the Court, lead evidence from the witness the substance of which is not included in a document served in accordance with the Court’s directions.

25. Liberty to restore on three working days’ notice.

Annexure “1”

USUAL DIRECTIONS AT FIRST DIRECTIONS HEARING

PARTIES’ SINGLE EXPERT USUAL DIRECTIONS

If a parties’ single expert is to be appointed, the usual directions at the first direction hearing will require adaptation, including by the following alternative usual directions:

If the parties agree on or the Court requires the appointment of a parties’ single expert to address any issue:
1.
The court notes the agreement between the parties to engage [insert name] as the parties’ single expert on the issue of  [insert issue] and that the parties have agreed the remuneration to be paid to that expert.

Or, failing agreement about the identity and/or remuneration of the parties’ single expert:

1.
(a)
The Court orders the parties to engage [insert name] as a parties’ single expert on the issue of [insert issue].


(b)
The Court fixes the remuneration of the parties’ single expert at [insert details of remuneration].


(c)
A parties’ single expert is not to incur fees or disbursements additional to the remuneration agreed by the parties or fixed by the Court without written agreement of both parties or, absent such agreement, the leave of the Court.


(d)
The parties are to brief the parties’ single expert with agreed instructions and an agreed bundle of documents by [within 7 days of the first directions hearing].


(e)
The parties’ single expert is to file and serve their expert report by [insert date].  Without leave of the Court, the parties single expert is not to provide the parties with a preliminary expert report or preliminary opinion.


(f)
The parties’ single expert is to comply with the requirements of Division 2 of Pt 31 of the Uniform Civil Procedure Rules and the Expert Witness Code of conduct in Schedule 7 of the Uniform Civil Procedure Rules, including the requirements for experts’ reports.

In all cases
2. If the Court has ordered that a parties’ single expert address any issue, no expert report addressing the same issue other than the report of the parties single expert may be relied upon at the hearing without leave of the Court.

	SIGNATURE

	Signature of applicant or legal representative for applicant
	

	Capacity
	[eg solicitor, authorised agent for (role of party), role of party]

	Date of signature
	

	Signature of respondent or legal representative for respondent
	

	Capacity
	[eg solicitor, authorised agent for (role of party), role of party]

	Date of signature
	


Class 3 Compensation Claims – Experts valuers directions 

Annexure 2

	COURT DETAILS

	Court
	Land and Environment Court of New South Wales

	Class
	

	Case number
	

	TITLE OF PROCEEDINGS

	[First] applicant
	[name]

	#Second applicant #Number of applicants (if more than two)
	

	
	

	[First] respondent
	[name]

	#Second respondent #Number of respondents (if more than two)
	

	[#FILING #ISSUING #PREPARATION] DETAILS

	[#Filed #Issued #Prepared] for
	[name] [role of party eg applicant]

	#Legal representative
	[solicitor on record] [firm]

	#Authorised agent
	[agent's name] [#agent's firm]

	#Legal representative reference #Authorised agent reference
	[reference number]

	Contact name and telephone
	[name] [telephone]

	EXPERT DIRECTIONS


In conferring and preparing their joint report, expert valuers should consider the issues set out below insofar as relevant to the matters agreed and not agreed.

1.
Identify the method of valuation adopted including the primary method and any check method.

2.
Disclose full workings and calculations.

3.
Identify comparable sales including:

(a)
property address and title details of each comparable sale to be adopted by the Court;

(b)
sale date;

(c)
sale price absent any adjustments expressed as a total and as a $ rate per sq m if relevant; 

(d)
sale price adjusted for any condition of sale expressed as a total and as a $ rate per sq m where relevant; 

(e)
area of land of each comparable sale; 

(f)
zoning of each comparable sale at the relevant date; 

(g)
any other relevant planning controls applicable to the comparable sale as at the relevant date; and

(h)
floor space area of any buildings on the comparable sales sites which may be relevant. 

4.
State agreed matters.

5.
State matters not agreed and give reasons for disagreement.  

6.
Consider:

(a)
highest and best use adopted for assessment of market value of land at the date of acquisition and the reasons;

(b)

alternative facts and assumptions which the Court may accept, including alternative facts and assumptions based on non valuation expert reports;

(c)
factors which should be taken into consideration in applying a comparable sale to the subject site including but not limited to time, location, site area, site configuration, conditions of sale; and

(d)
comparable sales which should be inspected by the Court.

	SIGNATURE

	Signature of applicant or legal representative for applicant
	

	Capacity
	[eg solicitor, authorised agent for (role of party), role of party]

	Date of signature
	

	Signature of respondent or legal representative for respondent
	

	Capacity
	[eg solicitor, authorised agent for (role of party), role of party]

	Date of signature
	


