The Land and Environment Court 

of New South Wales

Practice Direction Number 17

Pre-Hearing Practice Direction
This Practice Direction replaces Pre-Hearing Practice Direction 1999 and commences on 1 March 2004.

Pre-hearing procedures in Classes 1, 2 and 4 proceedings


1.
The purpose of this Practice Direction is to save costs and time by avoiding unnecessary appearances before the Court and to conduct proceedings efficiently.

2.
This Practice Direction is divided into the following Parts: 

Part A - Classes 1 and 2 proceedings
Part B - Class 4 proceedings

PART A - Classes 1 and 2 proceedings

Originating process and appearances

3.
The application must be served within 7 days of it being filed.

4.
No person shall, except with the leave of the Court, take any step in any proceedings until he or she has filed originating process in the proceedings or has entered an appearance in the proceedings (see Supreme Court Rules Pt 11 r 4, which applies in this Court).

5.
The time within which a respondent must enter an appearance shall be – 

(a)
in the case of service of any originating process within the State, the Australian Capital Territory or the Jervis Bay Territory - not less than 14 days after service; or

(b)
in the case of service of any originating process within any other State or Territory - not less than 21 days after service; or

(c)
in the case of service of any originating process elsewhere - 28 days after service or such other time as the Court may order; or

(d)
in a case where the Court refuses an application under Supreme Court Rules Pt 11 r 8(1) (which applies in this Court and relates to setting aside an originating process) - 7 days after the refusal. 

This paragraph has effect subject to the Service and Execution of Process Act 1992.

Statement of Issues

6.
Where the respondent enters an appearance, the respondent shall, except as provided in paragraph 7, file and serve a Statement of Issues within 21 days of service of the application so that the directions described in the Land and Environment Court Rules Pt 13 r 8(4) may be made at the callover stated in the application.

7.
In proceedings involving: 

(a)
an objector's appeal pursuant to s 98(1) of the Environmental Planning and Assessment Act 1979; or

(b)
an appeal pursuant to s 287 of the Protection of the Environment Operations Act 1997 against a decision to impose conditions on the issue of a licence or to vary the conditions of a licence; or

(c)
an appeal pursuant to s 97(1) of the Environmental Planning and Assessment Act 1979, in respect of the imposition of any conditions of development consent; or

(d)
an appeal pursuant to s 121ZK or s 121ZM of the Environmental Planning and Assessment Act 1979;

the applicant in the proceedings shall file and serve a Statement of Issues within 21 days of the respondent entering an appearance so that the directions described in the Land and Environment Court Rules Pt 13 r 8(4) may be made at the callover stated in the application. 

8.
(a)
The Statement of Issues must be expressed in a manner which 

enables the other party to know the case it has to meet.

(b)
Where non-compliance with a provision of an environmental planning instrument or development control plan is alleged, the Statement of Issues must not merely refer to non-compliance with the provision. The nature and extent of the non-compliance must be clearly identified and, where practicable, quantified. If more appropriate, the non-compliance may be identified in plan form.

(c)
Where an adverse environmental impact upon amenity is alleged, the nature and extent of each impact must be clearly identified and, where practicable, quantified.

(d)
Any question of law which is said to be relevant to the case must be identified and particularised.

(e)
Where a matter is relevant only to the imposition of a condition that should be stated. 

(f)
Where issues are added or deleted an Amended Statement of Issues must be filed and served.

(g)
A failure to adequately particularise issues, or the inclusion of issues which are not relevant to the assessment of the application or which are raised without reasonable grounds, may justify an order for costs.

Statement of Basic Facts

9.
In proceedings under sections 95A, 96, 96AA, 97, 98, 98A, 109K, 121ZK, 121ZM and 149F of the Environmental Planning and Assessment Act 1979, where the respondent enters an appearance, the respondent shall file and serve a Statement of Basic Facts which (except in proceedings pursuant to s 98) should accompany the Statement of Issues.

10.
The Statement of Basic Facts is to be prepared and signed by a qualified town planner employed or engaged by the consent authority. This statement is to be concise and shall set out the basic facts relating to relevant matters in Schedule A below.

11.
The Statement of Basic Facts should not include matters of opinion. If the consent authority wishes to present more detailed evidence in support of its case from the same town planner who prepared the Statement of Basic Facts, a separate statement of evidence from that town planner is to be filed.

12.
Expert reports must not repeat matters in the Statement of Basic Facts. Wherever possible, the expert in his or her report should state that the Statement of Basic Facts is adopted as correct. If this cannot be stated the expert should identify the matters which are disputed and state his or her position in relation to those matters.

13.
At the hearing of the appeal, the Court will accept the Statement of Basic Facts as correct except for any matter disputed by the appellant or another party. A copy of the Statement of Basic Facts is to be provided in electronic form at or before the hearing of the appeal.

Discovery

14.
If either party requires discovery, including the relevant file of the consent authority, then, unless the circumstances justify the expense of formal discovery, informal discovery should be arranged within 14 days of the date of service of the Statement of Issues. Subpoenae or notices to produce to parties should not be used as a substitute for discovery.

Directions hearings

15.
Each party not appearing in person or by their agent shall be represented at any callover or directions hearing by a legal practitioner familiar with the subject matter of the proceedings and with instructions sufficient to enable all appropriate orders and directions to be made.

16.
(a)
At the first call-over or directions hearing, the parties must indicate to 

the Court whether the matter is appropriate for case management by a judge or commissioner of the Court. In determining whether the matter is appropriate for case management the following matters must be considered:

i.
the size of the proposed development;

ii.
the likely cost of the development;

iii.
the number and complexity of issues;

iv.
the likely number of witnesses; and

v.
the likely length of the hearing.

(b)
If the Court determines that the matter is appropriate for case management it shall be assigned to a judge or commissioner for the purpose of making any necessary directions and supervising the preparation of the matter for hearing.


17.
At the first callover or directions hearing each party is to inform the court whether the matter may be suitable for mediation and any arrangements which have been made for mediation.

Expert evidence

18.
(a)
At the first callover or directions hearing the parties must inform the 

Court of the issues in respect of which it may be appropriate to call expert evidence at the hearing and the reasons, if any, why the Court should not appoint an expert for this purpose pursuant to the Supreme Court Rules Part 39 r1.

(b)
Before the callover or directions hearing the parties are to confer and, if possible, agree upon the identity of any expert or experts appropriate to be appointed by the Court and to ascertain whether that person is able to complete a report at least 21 days prior to the likely hearing of the matter. Wherever possible the Court must be informed of the fees which the expert will charge. 

(c)
If the parties cannot agree the identity of the expert in relation to any issue they are to agree upon a list of at least three persons, in respect of each issue, from which the Court can appoint an expert.

(d)
A court-appointed expert will confer with all parties and their legal representatives and make such other inquiries as may be necessary to prepare a report for the assistance of the Court. The report shall be provided to the parties and the Court at least 21 days before the date fixed for the hearing of the matter.

(e)
The Court may make any other directions it considers necessary, including:

i.
fixing the expert’s fees;

ii.
making arrangements for payment of the fees; and

iii.
requiring a party to lodge security with the Court for all or part of the expert’s fees.

19.
Where the Court does not appoint an expert the Court may, in accordance with the Expert Witness Practice Direction:

(a)
make directions with respect to the preparation of any expert report;

(b)
direct that experts confer with each other to reach an understanding of any points of difference between them and the reasons therefor, with a view to narrowing such points of difference and reaching agreement if possible; and

(c)
direct that, following a joint conference, the experts provide a statement of points of agreement and difference, stating their reasons. 

20.
All expert reports shall be provided to the parties and the Court at least 21 days before the date fixed for hearing. Any expert evidence in reply should be in writing and filed and served at least 7 days before the hearing. 

21.
The Court may give directions for the referral to a referee for inquiry and report to the Court in relation to the whole or any part of the proceedings.

Draft conditions

22.
Seven days before the date fixed for hearing, the consent authority in any appeal must file and serve a set of the conditions which it submits should be imposed in the event that any development the subject of an appeal is approved. A hard copy and an electronic copy of the conditions should be provided to the Court at or before the hearing of the appeal.

Non-compliance with directions

23.
(a)
Where any party fails to comply with the Rules, a Practice Direction or 

a direction made by the Court, the Court may order that party to pay the costs of any other party or parties caused by the failure.

(b)
Unless otherwise ordered, a party in whose favour an order for costs is made may proceed to the assessment of such costs forthwith.

Liberty to apply

24.
Parties have general liberty to apply for proceedings to be listed for directions prior to a specified future listing. A party seeking to make such an application should make prior arrangement with, or give appropriate notice to, any other party.

Commencement of hearings

25.
The hearing of any appeal shall commence at 9.30 am on the site the subject of the appeal. If, for any reason, a party believes that this is not the appropriate procedure, the matter must be raised with the Court at the time at which the hearing date is being fixed. If appropriate the Court will vary the procedure at the request of a party or of its own motion.

Requirements for plans

26.
Where plans of any development are to be tendered to the Court, they should generally meet the requirements identified in Schedule B. Plans not filed with the application must be filed with the Court at least 7 days before the hearing. A failure to comply with these requirements may justify an order for costs.

PART B - Class 4 Proceedings


Originating process and appearances

27.
No person shall, except with the leave of the Court, take any step in any proceedings until he or she has filed originating process in the proceedings or has entered an appearance in the proceedings (see Supreme Court Rules Pt 11 r 4, which applies in this Court).

28.
The time within which a respondent must enter an appearance shall be – 

(a)
in the case of service of any originating process within the State, the Australian Capital Territory or the Jervis Bay Territory - not less than 14 days after service; or

(b)
in the case of service of any originating process within any other State or Territory - not less than 21 days after service; or

(c)
in the case of service of any originating process elsewhere - 28 days after service or such other time as the Court may order; or

(d)
in a case where the Court refuses an application under Supreme Court Rules Pt 11 r 8(1) (which applies in this Court and relates to setting aside an originating process) - 7 days after the refusal.

This paragraph has effect subject to the Service and Execution of Process Act 1992.


Form of evidence

29.
The evidence in chief of all witnesses shall be given by affidavit (see Supreme Court Rules Pt 36 r 2, which applies in this Court, and Land & Environment Court Rules Pt 14 r (1)), subject to:

(a)

any contrary direction by the Court; and

(b)

s 29(4) and s 31 of the Evidence Act 1995.

Timetable for preparation for hearing

30.
Where the respondent enters an appearance the following timetable shall be observed, unless the Court otherwise orders: 

(a)
the applicant shall file and serve points of claim and affidavits in chief within 14 days of the service of the respondent's appearance;

(b)
points of defence, affidavits in chief for the respondent and any application in the nature of a cross-claim and points of cross-claim shall be filed and served within 21 days of the service of the applicant's points of claim and affidavits;

(c)
affidavits in reply for the applicant or affidavits in defence to any application in the nature of a cross-claim, together with any reply to the points of defence and points of defence to cross-claim, shall be filed and served within 14 days of the respondent's affidavits and points of defence;

(d)
affidavits of the respondent in reply to affidavits in defence of any application in the nature of a cross-claim together with any points of reply to the defence to cross-claim shall be filed and served within 14 days of the applicant's affidavits;

(See Land & Environment Court Rules Pt 14 r 1(2)). 

Documents of consent authorities


31.
Where the proceedings involve a challenge to a decision to grant development consent, the respondent shall make available to the other party or parties the documents which it says record matters relevant to the decision to grant the consent within 14 days of the service of the respondent’s appearance.

Discovery

32.
If either party requires discovery, then unless the circumstances justify the expense of formal discovery, informal discovery should be arranged within 14 days of the date for service of the respondent's affidavits in chief. Subpoenae or notices to produce to parties should not be used as a substitute for discovery.

Directions hearings

33.
At least three days before the application is returnable each party shall give written notice to the other of any directions for which the party will apply.

34.
At the first callover or directions hearing (usually before a judge) each party not appearing in person or by their agent shall be represented by a legal practitioner familiar with the subject matter of the proceedings and with instructions sufficient to enable all appropriate orders and directions to be made.

35.
At the first callover or directions hearing each party is to inform the Court whether the matter may be suitable for mediation and of any arrangements which have been made for mediation.

Expert evidence

36.
(a)
At the first callover or directions hearing the parties must inform the 

Court of the issues in respect of which it may be appropriate to call expert evidence at the hearing and the reasons, if any, why the Court should not appoint an expert for this purpose pursuant to Supreme Court Rules Part 39 r1. 

(b)
Before the callover the parties are to confer and, if possible, agree upon the identity of any expert or experts appropriate to be appointed by the Court and to ascertain whether that person is able to complete a report at least 21 days prior to the likely hearing of the matter. Wherever possible the Court must be informed of the fees which the expert will charge. 

(c)
If the parties cannot agree upon the identity of the expert in relation to any issue they are to agree upon a list of at least three persons, in respect of each issue, from which the Court can appoint an expert.

(d)
A court-appointed expert will confer with all parties and their legal representatives and make such other inquiries as may be necessary to prepare a report for the assistance of the Court. The report shall be provided to the parties and the Court at least 21 days before the date fixed for hearing of the matter.

(e)
The Court may make any other directions it considers necessary, including:

i.
fixing the expert’s fees;

ii.
making arrangements for payment of the fees; and

iii.
requiring a party to lodge security with the Court for all or part of the expert’s fees.

37.
Where the court does not appoint an expert the Court may, in accordance with the Expert Witness Practice Direction:

(a)
make directions with respect to the preparation of any expert report;

(b)
direct that experts confer with each other to reach an understanding of any points of difference between them and the reasons therefor, with a view to narrowing such points of difference and reaching agreement if possible; and

(c)
direct that, following a joint conference, the experts provide a statement of points of agreement and difference, stating their reasons. 

38.
All expert reports shall be provided to the parties and the Court at least 21 days before the date fixed for hearing. Any expert evidence in reply should be in writing and filed and served at least 7 days before the hearing.

39.
The Court may give directions for the reference to a referee for inquiry and report to the Court in relation to the whole or any part of the proceedings.

40.
If a party does not appear, the proceedings, if not before a judge, may be referred immediately to a judge for determination.

Written outline of submissions

41.
All parties shall, no later than 3 days before the commencement of the hearing, file and serve a written outline of the case to be presented to the Court.

Non-compliance

42.
Where one or more parties have failed to comply with the directions for serving affidavits, points of claim or points of defence, or other documents, a direction may be given that no further affidavits be served or filed without the leave of the Court.

43.
(a)
Where any party fails to comply with the Rules, a Practice Direction or 

a direction made by the Court, the Court may order the party to pay the costs of any other party occasioned by the failure.

(b)
Unless otherwise ordered, a party in whose favour an order for costs is made may proceed to assessment of such costs forthwith.

Liberty to apply

44.
Parties have general liberty to apply for proceedings to be listed for directions prior to a specified future listing. A party seeking to make such an application should make prior arrangement with, or give appropriate notice to, any other party.
Peter David McClellan 
Chief Judge

Schedule A – Matters to be included in Statement of Basic Facts

· The proposal: a brief description of the proposed development including any building, subdivision and/or land use and, where relevant, matters such as density, floor space ratio, setbacks and heights.

· The site: a description of the site including its dimensions, topography, vegetation and existing buildings.

· The locality: a description of the locality including the type and scale of existing surrounding development.

· The statutory controls: details of the applicable statutory instruments (State environmental planning policies, regional environmental plans, local environmental plans and development control plans) and the relevant provisions.

· Actions of the respondent: date of application, details of any advertising process and its results, details of any consultation and its results, the decision of the respondent and the reasons for refusal.

Schedule B – Requirements for Plans

General

· Plans should be drawn to an appropriate scale shown on the drawings.

· Plans should be drawn with clarity.

· Plans should indicate a north point.

· All plans shall be consistent with each other.

Survey plans are to indicate:

· Existing buildings, structures and features of the site;

· Topography (spot levels, contours) including that of adjoining property where relevant;

· Natural drainage of the site;

· Any easements or rights of way;

· Significant existing vegetation, indicating its location on the site, type and spread;

· Location, height and use of any adjoining buildings or structures such as swimming pools; and

· Features of streets immediately adjoining or within the property, including poles, kerbs, crossings and pits.

Site plans are to identify the location of the following:

· Proposed and existing buildings;

· Existing significant trees, indicating whether they will be retained or removed;

· Paved areas;

· Landscaped areas;

· Driveway entry and/or exit;

· Garbage storage areas;

· Onsite detention tanks;

· Letter boxes;

· Private open spaces; and

· Where privacy is an issue in the proceedings, the location of windows of the adjoining property and the subject proposal.

Floor plans are to indicate:

· Room names, area and dimensions;

· The location of windows and doors;

· The levels of floors, terraces and the like to AHD;

· Wall construction; and

· Spot levels of natural ground to AHD.

Elevations are to indicate:

· Elevations of all sides of the building or structure;

· Outline of existing buildings;

· Materials and finishes to be used in construction;

· Location of adjoining buildings showing address, height, setbacks and other relevant features;

· Proposed window size, sill height and location; and

· Height of eaves, ridge and floor levels to AHD.

Sections are to indicate:

· Appropriate number and location;

· Section line and location on plan;

· Room names;

· Adequate representation of ground level;

· Areas of cut and/or fill; and

· Height of levels to AHD.

Landscape plans are to:

· Be consistent with other plans tendered to the court with respect to the height, size and location of buildings;

· Indicate the location, species, height and spread of significant existing trees, indicating whether they will be retained or removed; 

· Indicate the location of any additional planting to be carried out including species names, spread, height and other features; and

· Indicate the location of significant retaining walls or other structures.

Overshadowing plans are to:

· Be based on true north;

· Indicate the location and nature of existing and/or proposed fencing, with the shadows projected;

· Indicate horizontal and vertical impact, including any impact from any substantial wall; 

· Provide a table of compliance and non-compliance with known criteria (such as a DCP, SEPP 65 or AMCORD); and

· Make appropriate allowance for the topography.
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