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The multi-door courthouse



How s 34 works
S 34(3)

Agreement

No agreement

Both parties agree to determination of the 
matter 

[s 34(4)(b)]

Issue orders if lawful

One or both parties do not agree to 
determination of the matter 

[s 34(4)(a]

Move to s 34(4)

Ask parties if use can be made documents and what w as 
said in conciliation phase

Write report to the Court saying what are 
considered to be the issues remaining 

between the parties and set callover date 
before the Registrar. 

Fax report to the parties.

Hear any extra evidence and accept extra documents

Deal with application s to amend (including s 97B
orders)

Give extempore decision or reserve decision

Decide to hear it on site or go back to Court

Terminate conciliation



s 34AA of the Court Act



The scope of s 34AA

This new section is confined to applying 
to a limited range of residential 
development appeals. The section applies 
to:

development for the purposes of detached single 
dwellings and dual occupancies (including 
subdivisions), or alterations or additions to such 
dwellings or dual occupancies



Commencement

s 34AA operates with applicability to all residential 
development appeals that are within the scope of the 
statutory definition and that have been filed with the 
Court on or after 7 February 2011. 

The presumption with respect to such residential 
development appeals is that they will be dealt with 
through the s 34AA process. 



How 
s 34AA
works



Monitoring

We are monitoring each such matter that 
is filed to ensure that there are no matters 
are allocated to this stream that should 
properly be set aside for a conventional 
dispute resolution process because of the 
potential complexity of the issues 
involved. 



Opting out? - 1



Web site quick link



s 34AA web page



New 
Practice 
Note for 

residential 
appeals



Q & A

The Court has, to facilitate the 
involvement of and in order to endeavour 
to contain expense for the parties, 
published an extensive plain English, 
step-by-step, guide to how these 
proceedings will operate. 



Requirements for plans



Statements of Facts & 
Contentions - 1

• Schedule B to Practice Note –
consent authority

• Schedule C to Practice Note –
applicant



Statements of Facts & 
Contentions - 2



Service of documents



Callover

The Registrar now runs a separate 
residential development appeals list for 
the first (and likely only procedural 
attendance) return date; the timetable for 
the exchange of evidence is compressed 
and there is the expectation that the 
respondent will have a Statement of Facts 
and Contentions prior to the return date 
before the Registrar. 



Usual directions 1



Usual
directions 2



Subpoenas



Information sheet



Site inspections policy



OSH presumption



Time allocation 
for s 34AA matters

When setting these matters down consideration 
is given as to whether or not the matter should 
be listed for two days or for a single day as the 
matters, once commenced are to proceed to 
finality. 

In most instances, the matter will be listed for 
two days to ensure that, if it needs to carry over, 
once commenced, it will proceed to finalisation 
without adjournment.



Performance standards

The Court has accepted a performance 
target of 95% of these matters being 
heard and finalised – that is a decision 
given on the merits if conciliation fails –
within 3 months from the date of filing.



Default conditions of 
consent - 1

• The Court has developed, after 
consultation with DoP and interested 
participant groups, a set of default 
conditions of consent 



Default conditions of 
consent - 2



Amendments

The s 34AA process is not amenable to 
major amendments requiring revised 
plans needing further consideration – it is 
a process for a “straight-through” dealing 
with comparatively uncomplicated 
residential development appeals – such 
appeals comprising about 25% of our 
merit appeal filings.



Orders - 1



Orders - 2

If relevant, need to deal with:

– leave to amend;
– s 97B order if amendments not minor; 

and/or
– SEPP 1 objections 



Operative date for 
amendments to Part 4

�Transition provisions are in EP&A Act 
Sch 6 Part 24 s 136

�Applies to development applications 
made to a consent authority on and 
after 28 February 2011



The dreaded s 97B etc

�Now requires 
payment by the 
applicant of those 
costs of the consent 
authority that are 
thrown away as a 
result of amending 
the development 
application. 



s 97B when facultative

Improving 
amendments 1.00


